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a duty not to weaken its surface. Milium v. Fowler (1882) 27 Hun 
568; Haverstraw v. Eckerson (1908) 192 N. Y. 54, 84 N. E. 578; 
Benfieldside etc. Board v. Consett etc. Co. (1887) 3 Ex. D. 54. Of 
course the holding as to contributory negligence was proper since 
the duty to guard is not absolute. Sickles v. N. J. Ice Co. (1897) 153 
N. Y. 83, 46 N. E. 1042. 

Wills — Condition Creating Forfeiture — Waiver by Party Entitled. 
— Testator put in a will after a gift of property, a condition that if 
any legatee contest the will, his share should go over to the other 
legatees. All the legatees waived a breach of this condition and all 
contested. Held, the waiver was ineffective and there was an intestacy 
of all the property bequeathed. South Norwalk Trust Co. v. St. John 
(Conn. 1917) 101 Atl. 961. 

A condition not to contest a will has been held to be subsequent, 
Bradford v. Bradford (1869) 19 Oh. St. 546, or to create a gift on con- 
ditional limitation if there is a bequest over on breach of the condition. 
Chew's Appeal (1863) 45 Pa. 228; cf. Fox v. Phelps (N. Y. 1838) 
20 Wend. 437. Although the courts do not favor the defeasance of 
vested estates, still, where the intention of the testator is clear, and 
there has been a real breach, such intention will govern. 2 Jarman, 
Wills (6th ed.) 1476. In the case of a pure condition subsequent, a 
breach thereof, will not create a forfeiture until re-entry by the heirs 
of the testator. 2 Reeves, Real Property, 1015. Therefore, the heirs 
of the testator, entitled after breach and re-entry, may waive the per- 
formance of the condition and clear the estate. Andrews v. Senter 
(1851) 32 Me. 394. It would follow, in a gift on conditional limita- 
tion, that any other person entitled to the estate after breach could 
waive performance. Bowden v. Walker (1874) 63 Tenn. 600; cf. 
Drennen v. Heard (D. C. 1912) 198 Fed. 414; see Fearne, Contingent 
Remainders (1st Am. ed.) 423. Moreover, it has been held that the 
party entitled to the benefit of the performance, as in a condition to 
support, may by words or conduct waive such condition and thereby 
avoid a forfeiture. Rush v. Bush (1872) 40 Ind. 83; Alexander v. 
Alexander (1900) 156 Mo. 413, 57 S. W. 110. But in those cases where 
there is an agreement between legatees to set aside a will, it will not 
be enforced unless it clearly appears that the testator's intention is not 
defeated thereby. Walker v. Hollister (1917) 20 Oh. N. P. (n. s.) 
227. It would seem also that if the will had contained a clause 
expressly forbidding a waiver of the condition not to contest there 
would be a valid public policy in construing such clause as a restraint 
on the alienation of the gift over to the party first entitled. For if 
there had been such a restraint as a condition to the gift over, the 
court could have enforced it since it was a restraint on alienation to a 
particular person. Gray, Restraints on Alienation (2nd ed.) 32. Con- 
sequently, if such a condition can and ought to be implied, the decision 
in the principal case should follow. 

Wills — Condition Not to Contest. — A testator bequeathed certain 
legacies and stipulated that in case of the will being contested the 
share of the contesting legatee should be given to the other legatees. 
All the legatees joined in the contest. Held, in the absence of prob- 
able cause for the contest, the condition would be enforced. South 
Norwalk Trust Co. v. St. John (Conn. 1917) 101 Atl. 961. 

The distinction between bequests and devises, as to the effect of 
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a condition not to contest, where there is a gift over on breach of 
the condition, does not appear to have been favorably received in 
this country. 12 Columbia Law Rev. 764. In any case of pure con- 
test, t. e., questioning the animus testandi of the testator, public policy 
would seem to require that the issue of testamentary capacity be freely 
litigated, if the contest is brought in good faith. For in such cases, 
the question is the actual ability of the testator to dispose of his prop- 
erty, and to allow conditions against contest to be valid under such 
circumstances would be to intrench fraud. Rouse v. Branch (1912) 91 
S. C. Ill, 74 S. E. 133. Therefore the rule indicated in the principal 
ease, that if the contestant shows probable cause for the suit, a breach 
of the condition not to contest should not affect his right to receive 
the legacy, would seem to be correct Friend's Estate (1904) 209 Pa. 
442, 58 Atl. 853; Schouler, Wills (5th ed.) § 605. But the doctrine 
of probalis causa litigandi should not be applied to those cases where 
the testator disposes of property not his own, Massie v. Massie (1909) 
54 Tex. Civ. App. 617, 118 S. W. 219, or about which there is a dispute. 
Smithsonian Institution v. Meech (1898) 169 U. S. 398, 18 Sup. Ct. 
396. Here the testator clearly intends to claim the property as his 
own, and a condition not to contest should be enforced at all events. 
Smithsonian Institution v. Meech, supra. These cases can be treated 
as analogous to those involving the doctrine of election, cf. Beall v. 
Schley (Md. 1844) 2 Gill 181, and the legatee in order to take under 
the will should elect to stand by the will and all its conditions, or 
else claim under another right. It should be noted, however, that 
where a bill is filed for the construction of the clauses of a will, the 
courts will not regard this as a contest, Black v. Herring (1894) 
79 Md. 146, 28 Atl. 1063, since it is either aiding the court in a proper 
determination of the testator's intentions, as to doubtful dispositions 
of property, or assisting the court in striking out illegal provisions in 
the will. See Scott v. Ives (1898) 22 Misc. 749, 51 N. Y. Supp. 49. 



